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Topic: Court Rules Private Equity Fund May be a “Trade or Business” that 
Could Be Under Common Control with Its Portfolio Companies for Employee 
Bene t Plan Purposes

MARKET TREND:  Private equity funds and similar investors have long 
taken the position that they are not under common control with their portfolio 
companies – and, therefore, are not required to be aggregated for various 
employee bene t plan purposes – because they are not a “trade or business,” 
which is an essential aspect of being under common control.  A recent Court of 
Appeals case concluded otherwise, thereby creating the possibility that private 
equity funds and similar investors may be exposed to liabilities with respect to 
employee bene t plans of their portfolio companies.   

SYNOPSIS:  The First Circuit Court of Appeals recently reversed a District 
Court decision holding that a private equity fund was not a trade or business 
for purposes of determining whether it and its portfolio companies could be 
considered to be under common control for purposes of an ERISA provision.  
Rejecting the fund’s arguments that it was merely a passive investor and, 
therefore, not a trade or business, the appellate court found that various aspects 
of the private equity fund’s involvement with one of its portfolio companies 
included active management of the business of the portfolio company and the 
receipt of economic bene ts from that management that were not available to a 
passive investor. 

TAKE AWAY:  Advisors to private equity funds and similar investors should 
inform their clients of developing case law under which they may be treated 
as being under common control with their portfolio companies.  While the 
assistance of legal counsel is recommended in helping these clients reach 
the conclusion of whether they are, in fact, under common control with 
their portfolio companies, advisors can guide their clients in identifying the 
bene t plans that may need to be aggregated and the potential consequences 
of such aggregation – such as potential joint and several liability for pension 
underfunding, possible failure to satisfy tax quali cation requirements e.g., 
coverage, nondiscrimination, etc.) applicable to retirement plans, etc.

MAJOR REFERENCES:  Sun Capital Partners III LP v. New England 
Teamsters & Trucking Industry Pension Fund, 2013 WL 3814984 (1st Cir. July 
24, 2013).

In Sun Capital Partners III LP v. New England Teamsters & Trucking Industry 
Pension Fund,  W   st Cir. July 24, 2013), the U.S. Court of 
Appeals for the First Circuit concluded that a private equity fund could be a 
part of a controlled group of companies that includes its portfolio companies.  
While the court did not make that actual determination instead remanding 
the case for further consideration of factors that are relevant to the conclusion 
that companies are part of a controlled group), it did rule that, under the facts 
presented, the private equity fund was engaged in a “trade or business” that 
would allow it to be considered part of a controlled group.
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The Sun Capital case was decided in the context of a speci c section of ERISA, pursuant to which a controlled 
group member could be held jointly and severally liable for the withdrawal liability another controlled member 
incurred to a multiemployer pension plan.  It is possible, however, that the rationale and ruling of this case 
could be applied in the context of the relevant provisions of the Internal Revenue Code “Code”) and that 
private equity funds and their portfolio companies could be considered members of a controlled group that are 
required to be aggregated for purposes of the coverage, nondiscrimination and other requirements under the 
Code applicable to quali ed retirement plans.

BACKGROUND  

Two private equity funds managed by Sun Capital hereafter referred to individually as “Fund III” and “Fund 
IV” and collectively as the “Sun Funds”) invested in Scott Brass, Inc. “SBI”) in 200 .  Fund III owned 30  of 
SBI, and Fund I  owned the remaining 0 .  SBI was a contributing employer to the ew England Teamsters 

 Trucking Industry Pension Fund the “Pension Fund”).  In 2008, SBI stopped making contributions to 
the Pension Fund, thereby incurring withdrawal liability under ERISA, and shortly thereafter had a Chapter 11 
bankruptcy proceeding brought against them.

Before the end of 2008, the Pension Fund sent a demand for payment of estimated withdrawal liability to SBI.  
The Pension Fund also sent a notice and demand to the Sun Funds for payment of SBI’s withdrawal liability, 
asserting that the funds were under common control with SBI and, therefore, jointly and severally liable for 
SBI’s withdrawal liability.  The parties ultimately contested this issue in the District Court.

The District Court concluded that the Sun Funds were not part of a controlled group with SBI because neither 
of the Sun Funds constituted a trade or business, which is a prerequisite for being part of a group under 
common control.  The tests for determining whether two trades or businesses are under common control are 
complex and beyond the scope of this Washington Report, but, generally, for two entities to be under common 
control, they must both be trades or businesses with at least 80  common ownership. 

In reaching its conclusion that the Sun Funds were not trades or businesses, the District Court declined to 
follow a decision issued by the Pension Bene t uaranty Corporation “PBGC”) Appeals Board in 200  in 
which the PB C found a private equity fund to be a trade or business because its controlling stake in the 
portfolio company put it in a position to exercise control over that company through its general partner, 
which was compensated for its efforts.  In the instant case, the District Court found the Appeals Board letter 
to be unpersuasive and engaged in its own analysis of the relevant facts.  In that analysis, the District Court 
gave weight to the facts that the Sun Funds did not 1) have of ces or employees, 2) make or sell goods, nor 
3) report income other than investment income on their tax returns.  In addition, the Sun Funds were not 

engaged in the general partner’s management activities.

THE FIRST CIRCUIT DECISION

The Pension Fund appealed the District Court decision.  In reviewing that decision, the Circuit Court 
independently evaluated the 200  PB C Appeals Board letter.  It described that letter as setting forth a two
pronged test for determining whether a fund is a trade or business.  Speci cally, the PB C asked  1) whether 
the private equity fund was engaged in an activity with the primary purpose of income or pro t  and 2) 
whether it conducted that activity with continuity and regularity.  The PB C found that each of these prongs 
was satis ed.  In addition, the Appeals Board noted that  1) the equity fund’s agent provided management and 
advisory services in exchange for fees  2) the fund’s agent received 20  of all net pro ts received in exchange 
for its services, 3) the acts of the agent, as the fund’s agent, were attributable to the fund  and 4) the fund’s 



controlling stake in the portfolio company put it in a position to exercise control through its general partner, 
consistent with its stated purpose.  The Circuit Court noted that the approach taken by the PB C had become 
referred to as an “investment plus” standard.

The Circuit Court then set about applying this “investment plus” standard to the Sun Funds, speci cally Fund 
I , in the context of the investment in SBI.  The Circuit Court noted that this analysis is a very fact speci c 
approach that does not have any speci c guidelines but that takes into account a number of factors, none of 
which is dispositive in and of itself.

The Circuit Court noted that the Sun Funds make investments in portfolio companies with the principal 
purpose of making a pro t.  But, consistent with the notion of an “investment plus” standard, the Circuit Court 
also noted that a mere investment to make a pro t, without more, does not itself make an investor a trade or 
business.  Thus, it looked to see if the Sun Funds engaged in suf cient other activities for the “plus” to exist.  
The Circuit Court noted the following other activities undertaken by the Sun Funds generally, as well as with 
respect to the SBI property

• The Sun Funds limited partnership agreements and private placement memos explain that the Sun Funds 
are actively involved in the management and operations of the companies in which they invest  

• The Sun Funds’ general partners routinely have, pursuant to their own partnership agreements, wide
ranging management authority with respect to their portfolio companies, including the authority to make 
decisions about hiring, terminating and compensating agents and employees of the portfolio companies  

• The private placement memoranda represent that restructuring and operating plans are developed for 
a target portfolio before it is even acquired, and a management team is assembled speci cally for the 
portfolio company  

• The Sun Funds’ controlling stake in SBI put them in a position in which they were involved in the 
management and operation of SBI well beyond that of a passive investor  and 

• Fund I  derived a direct economic bene t from the management of SBI that was not available to an 
ordinary, passive investor in the form of an offset against the management fees it otherwise would have 
paid its general partner for managing the investment in SBI.

The Circuit Court noted that, in its view, “the sum of these factors satisfy the ‘plus’ in the ‘investment plus’ 
test.”  In particular, the Circuit Court found the last factor – the offset of management fees – to be the most 
signi cant of the factors.  Accordingly, the Circuit Court concluded that Fund I  was a “trade or business” for 
purposes of the common control analysis.  Because the case record included no evidence as to whether Fund III 
received such fee offsets, the Circuit Court remanded the case to the District Court to determine whether Fund 
III did in fact received any such economic bene t, as well as to decide the issue of common control.

TAKE-AWAY

In light of the Circuit Court decision in the Sun Capital case, it appears that private equity funds and similar 
investors who take an active role in managing the business in which they invest may no longer be able to 
avoid being treated as under common control with their portfolio companies on the theory that they are not 
a trade or business.  If the investor is a trade or business, and there is suf cient common ownership of a 
portfolio company or portfolio companies, there can be consequences under ERISA and the Code with respect 
to quali ed retirement plans and other employee bene t plans maintained by the investor and the portfolio 
companies.  Among other things

RLeadership for Advanced Life Underwriting Washington Report



• All of the related entities may be jointly and severally liable for underfunding of pension plans maintained 
in the group of entities under common control  

• Tax quali ed retirement plans maintained by the companies under common control may need to be 
aggregated and treated as a single plan for purposes of the coverage and nondiscrimination requirements 
applicable to those plans under the Code  and 

• Liability for noncompliance with COBRA continuation coverage requirements by one entity can be imposed 
on other members of the group under common control.

Advisors to private equity funds and similar investors should inform their clients of developing case law 
under which they may be treated as being under common control with their portfolio companies.  While the 
assistance of legal counsel is recommended in helping these clients reach the conclusion of whether they are, 
in fact, under common control with their portfolio companies, advisors can guide their clients in identifying 
the bene t plans that may need to be aggregated and the likelihood that application of the tax quali cation 
requirements on an aggregated basis may create quali cation issues or require modi cations to plan designs.

In order to comply with requirements imposed by the IRS which may apply to the Washington 
Report as distributed or as re-circulated by our members, please be advised of the following:

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND IT CANNOT BE 
USED, BY YOU FOR THE PURPOSES OF AVOIDING ANY PENALTY THAT MAY BE IMPOSED 
BY THE INTERNAL REVENUE SERVICE.

In the event that this Washington Report is also considered to be a “marketed opinion” within 
the meaning of the IRS guidance, then, as required by the IRS, please be further advised of the 
following:

THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS OR MARKETING 
OF THE TRANSACTIONS OR MATTERS ADDRESSED BY THE WRITTEN ADVICE, AND, 
BASED ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK ADVICE FROM AN 
INDEPENDENT TAX ADVISOR.
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